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United States Court of Appeals 


FOR THE NINTH CIRCUIT. 


| No. 12229, 


KAM KOON WAN, on His Own Behalf and on Behalf of All 
| Other Persons aid Employees of Defendant, Who Are 
Similarly Situated, 

| Appellants, 
| 
| 


VS. 


E. E. BLACK, LTD., a Hawaiian Corporation, 
Appellee. 


| 
BRIEF OF APPELLANTS. 

| 

STATEMENT OF JURISDICTION. 

This i is an appeal from a judgment of the United 
Sates District Court for the Territory of Hawaii, Hon- 
oable J. Frank McLaughlin, District Judge, presiding. 
The judgment was entered in an action for unpaid over- 
tae compensation and liquidated damages under the 
Fir Labor Standards Act of 1938, 52 Stat. 1060, 29 
U S. C., Par. 201 ff., and adjudged that certain of the 
apellants recover sums of money for unpaid overtime 
¢npensation and liquidated damages under the Act, 
ad further adjudged that nothing was due others of the 
apellants, and allowed costs and attorneys’ fees to the 
apellants. Judgment was filed on the 20th day of 
Jnuary, 1949. 


The complaint alleged that appellants were employed 
i the appellee in a general construction business and 
Wre engaged in work necessary to interstate commerce 


aes 


_ 


(R. 3), that the appellee for the six-year period prier 
the commencement of the action employed the appell 

for work weeks in excess of that provided for under 4] 
Fair Labor Standards Act without paying the appell 

overtime compensation, as required by the Act (R. 4 
that the District Court had jurisdiction conferred ups 
it under 28 U. S. C., Par. 41 (8) (Jud. Code, Paria 
providing that the District Court shall have origin 
jurisdiction ‘‘of all suits and proceedings arising und: 
any law regulating commerce’’; and that jurisdiction wr 
also conferred upon the District Court by 29 U. S. ( 
Par. 216 (b) (R. 3). Section 16 (b) of the Act provid 
that: 


‘¢Anvy employer who violates the provisions : 
Section 206 or Section 207 of this title shall be lia 
to the employee or employees affected in the amow 
of their unpaid minimum wages, or their unpaid oy: 
time compensation, as the case may be, and in & 
additional equal amount as liquidated damag 
Action to recover such liability may be maintaine 
in any court of competent jurisdiction by any 01 
or more employees for and in behalf of himself | 
themselves and other employees similarly sit 
ated. * %% #99 


Jurisdiction is conferred upon this court to review # 
judgment by Title 28, United States Code, Par. 12% 
which recites that: 


‘“‘The courts of appeals shall have jurisdiction | 
appeals from all final decisions of the District Cou 
of the United States, * * * except where a direct Tr 
view may be had in the Supreme Court.”’ 


Under Title 28, United States Code, Par. 451, the te 
‘‘Court of the United States’’ includes the District Cou 
of the United States for the District of Hawaii. 


D. 


a 


‘The District Court ordered a partial summary judgment 
hsed upon Section 9 of the Portal-to-Portal Act of 1947 
»9 U. S. C., Par. 258). The appellants contested the 
nstitutionality of Section 9 of the Portal-to-Portal Act 
i 1947, and base their appeal to this court in part upon 
xe constitutionality of said Act, as well as on the appro- 
yiateness of its application under the facts of this case. 
ection 9 of the Portal-to-Portal Act provides as follows: 


‘‘See. 9. Reliance on Past Administrative Rulings, 
Etc.—In any action or proceeding commenced prior to 
or on or after the date of the enactment of this Act 
based on any act or omission prior to the date of the 
enactment of this Act, no employer shall be subject 
to any liability or punishment for or on account of the 
failure of the employer to pay minimum wages or 
overtime compensation under the Fair Labor Stand- 
ards Act of 1938, as amended, the Walsh-Healey Act, 
or the Bacon-Davis Act, if he pleads and proves that 
the act or omission complained of was in good faith in 
conformity with and in reliance on any administrative 
regulation, order, ruling, approval, or interpretation, 
of any agency of the United States, or any adminis- 
trative practice or enforcement policy of any such 
agency with respect to the class of employers to which 
he belonged. Such a defense, if established, shall be a 
bar to the action or proceeding, notwithstanding that 
after such act or omission, such administrative regu- 
lation, order, ruling, approval, interpretation, practice, 
or enforcement policy is modified or rescinded or is 
determined by judicial authority to be invalid or of no 
legal effect.’’ 


Jurisdiction of the District Court was alleged in Appel- 
nts’ Complaint (R. 3) and was admitted in Appellee’s 


\nswer, as amended (R. 8, 19, 31). 


we 


STATEMENT OF THE CASE. 


The named plaintiff-appellant, hereinafter referred to as 
plaintiff, started action for himself and on behalf of all 
other persons and employees of the defendant-appellee,: 
hereinafter referred to as defendant, who were similarly: 
situated, to recover back wages for six years prior to’ 
November 14, 1945, together with the liquidated damages’ 
provided for under the Fair Labor Standards Act of 1938,' 
29 U.S. C., Par. 216 (b) (R. 2-7), hereinafter called the 
Act. 


The complaint alleged that the defendant was engaged 
in a general construction business, having contracts with’ , 
private individuals, the City and County of Honolulu, the 
Territory of Hawaii, and the United States Government,| 
and that the plaintiffs were employed by the defendant 
and were engaged by it in work necessary to interstate 


commerce (R. 3). r 


The complaint further set forth that the defendant emi 
ployed the plaintiffs for work weeks of longer hours than 
the regular work week, as established by the Act, without 
paying them overtime compensation, as required, for such 
hours (R. 4), and that the exact number of weeks, hours; 
wages and kinds of work performed by the plaintiffs were 
unknown to them, but were known by the defendant (R. . 
5). The prayer for relief asked for, among other things, 
judgment for unpaid overtime compensation and for an 
additional equal amount as liquidated damages (R. 5). 
The action was filed on November 14, 1945 (R. 7). 


The defendant filed amended answers, in which it ad- 
mitted that the plaintiffs were employed by the defendant 
during certain times within said period, but denied that 
any of the plaintiffs were employed in work necessary tc 
interstate commerce, or within the coverage of the Aci 


=. 


(R. 31, 32). Defendant admitted that certain of the plain- 
tiffs worked in work weeks of longer hours than the regu- 
lar work week, as established by the Act, but denied that 
it failed to pay the overtime compensation required by it 
(R. 32), and admitted that it had a record of the work, 
hours, wages and overtime paid to the plaintiffs (R. 33). 


The answer set up the following specific defenses: 


(1) the complaint failed to state a claim upon 
which relief could be granted (R. 33); 


(2) none of the work performed by the plaintiffs 
was within the coverage of the Fair Labor Standards 
Act of 1938 (R. 33); 


(3) after November 10, 1943, defendant paid time 
and one-half for all work in excess of forty hours per 
week to all of the plaintiffs who worked for it sub- 
sequent to that date (R. 33); 


(4) Martial law was proclaimed throughout the 
Territory of Hawaii on December 7, 1941, by its 
Governor and continued until October 24, 1944; that 
during this. period, the Territory was subject to mili- 
tary rule under orders issued by the Commanding 
General, as Military Governor, which orders fixed 
hours, wages and compensation, including overtime, 
which defendant was permitted to pay its employees; 
that the defendant, under compulsion, complied with 
the orders of the Military Governor relating to the 
hours and rates of pay paid to its employees during 
said period, and that such compliance constituted a 
good-faith reliance upon the orders of the Military 
Governor, so that plaintiffs are barred from bringing 
their action by Section 9 of the Portal-to-Portal Act, 
1947 (29 U.S. C., Par. 258). 


(5) that plaintiffs were barred from bringing their 
action by the territorial Statute of Limitations. 


ee ee OE EE SS Se ee 
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On a motion for summary judgment, the affidavits pre 
sented by the defendant in support of its motion recited 
that from December 7, 1941 to November 10, 1943, 80% 
of the total work done by the defendant was upon con- 
tracts with United States agencies (R. 25), and that 
after November 10, 1943, the defendant paid substantially 
all the plaintiffs at the rate of time and one-half for all 
work in excess of forty hours per week. 


They averred that during the period of Martial La 
from December 7, 1941 to October 24, 1944, defendant was 
in the category of a contractor and sub-contractor with the 
Federal Government and became subject to the orders 
of the Military Governor (R. 25); that such orders pre: 
scribed the hours and rates of pay for all employees, in: 
cluding the plaintiffs (R. 26); that the defendant paid 
compensation prescribed under compulsion of Military 
Orders in good faith reliance upon the Military Orders (Ri 
26), that the defendant was on a list of contractors whe 
were doing work within the Territory of Hawaii, whicl 
list was prescribed by the Military Governor; that the 
defendant, as a contractor on such list, was obliged t 
obey the commands of the Military Governor with respee 
to the payment of wages, hourly rates and overtime, an¢ 
the release or discharge of employees employed by it dur 
ing said period, and that the defendant in good faitl 
followed the Military Orders (R. 26). 


The Military Governor had issued, among others, Mili 
tary Order No. 38 (R. 59), whereby all employees of con J 
tractors such as the defendant were ‘‘frozen’’ to their jobs ; 
their wages were ‘‘frozen’’, and their regular and overtim: 
hours prescribed. General Orders No. 91 issued March 31 
1942, revoked General Orders No. 38, and established nev 
policies concerning wages, hours of work, overtime ant 
the use of labor (R. 62). It further contained the st 
ment: 


_ ee 

‘‘Nothing herein shall be construed as superseding 
or in conflict with the provisions of the Fair Labor 
Standards Act of 1938, or the Walsh-Healey Public 
Contracts Act’’ (R. 62). 


| The order provided that the normal work week on war 
projects in the Territory of Hawaii shall be six days of 
| eight hours each, and that time and one-half the regular 
|rate would be paid for overtime in excess of forty-four 
| hours, or in excess of eight hours in one day (R. 63). 


There was no pleading or averment before the court on 
| Motion for Summary Judgment that set forth that defend- 

ant made any inquiries of the Military Governor or any 
administrative agency as to whether he should comply 
with the military orders or the Fair Labor Standards Act. 


The District Court took judicial notice of the Military 
re and the existence of Martial Law in the Territory 
of Hawaii (R. 36-39). 


The clause ‘‘Nothing herein shall be construed as super- 
seding or in conflict with the provisions of the Fair Labor 
Standards Act of 1938, or the Walsh-Healey Public Con- 
tracts Act’’, did not appear in any of the other orders 

affecting labor, except Order No. 40 (New Series) (R. 37 
Footnote), dated November 1, 1943. 


| The trial court ordered a partial summary judgment for 
the defendant against all the plaintiffs dismissing their 
claims for the period of November 10, 1943, to November 
(14, 1945, on the ground that all the plaintiffs were paid 
as required by the Act for that period, and further dis- 
‘missing the claims for the period December 7, 1941, to 
November 10, 1943, on the ground that the defendant had 
established a good faith defense under Section 9 of the 
Portal-to-Portal Act. This left at issue the period from 
\November 14, 1939, to December 7, 1941, as it applied to 


i 


Sire 


the jobs performed by the defendant during that period | 
(R. 87-88). | 


A Motion for Rehearing on the Ruling for Partial Sum-. 
mary Judgment was filed on March 11, 1948, which Motion 
for Rehearing was denied by the court (R. 68). Subse- 
quently, a stipulation was entered into between the parties 
setting forth the nature of the work performed by the 
defendant’s employees. The jobs covered under the Stipu- 
lation were segregated into three classes: I. Federal Govy- 
ernment; IJ. Territorial Government; and III. Private 
Industry. 


( 


The terms of the stipulation are set forth at pages 69 
to 76 of the record. In its ruling on the stipulation, the 
District Court held that the work performed by the de-, 
fendant for the Federal Government, with exception of the; 
Federal Building housing a Postoffice in Hilo, Hawaii, was, 
not within the scope of the Fair Labor Standards Act, be- 
cause it was work for the Government upon Military 
reservations, and was substantially all new construction; 
hence, it was not commerce or production of goods for! 
commerce, as defined under the Act (R. 79). . 


Of the two remaining classes, the court ruled that cam 
tain of the jobs were not covered by the Act, because they 
were new construction and work for the government om: 
Military reservations (R. 85, 86). Others were purely a 
local operation unrelated to commerce or the production 
of goods for commerce (R. 85, 86). 


7 

The balance of the projects were found to be covered by : 
the Act and are not a subject of this appeal. At a hear- 
ing after the ruling on the jobs covered, pursuant to the 

stipulation, testimony by defendant was that defendant — 
failed to pay overtime compensation as prescribed by the 
Act for the period November 14, 1939 to December 7, 1941 


ee 


and the amounts of the claims of the plaintiffs were as- 
certained in relation to those jobs determined to be covered 
for this period (R. 108-115, Exhibit 1, A, B, C). 


Judgment was filed January 20, 1949 (R. 95). 


_ This appeal is taken from those determinations by the 
district court that the ‘‘defendant was not liable for work 
| done subsequent to December 7, 1941, because defendant 
paid plaintiff(s) in good faith, and in conformity with and 
in reliance on the rulings of the Office of the Military Gov- 
| ernor of the Territory of Hawaii, and that such payments 
were in fact made in good faith and in reliance on said 
rulings, regulations, and orders, and as a matter of law 
under Section 9 of the Portal-to-Portal Act constitute a 
| defense to the claims of plaintiff(s) for the period Decem- 
| ber 7, 1941 to and including November 10, 19438’’ (R. 
| 39.90). 


Appeal is also taken from the determinations based upon 
stipulated facts that certain of the jobs performed between 
| November 14, 1939 and December 7, 1941 were not in in- 

terstate commerce, and from that part of the judgment 
‘based upon said determinations (R. 89-90). 


| Notice of appeal from the final judgment entered in this 
| Case was filed by the plaintiffs on February 15, 1949 
 (B. 96). 


_ Fi 


SPECIFICATION OF ERRORS. 


I. The court erred in granting in part the motion of de- 
fendant for summary judgment based on Section 9 of the! 
Portal-to-Portal Act of 1947, 29 U. 8. C., Par. 258, on its! 
theory that the affidavits of the defendant were sufficient 
‘‘nroof’’ within the meaning of Section 9 of said Act. | 


II. The court erred in ruling that the defendant wall 
bound on threat of force to obey General Order No. 91 
issued by the Military Governor in March of 1942, in view 
of the fact that the Order itself specifically exempted those 
employments covered by the Fair Labor Standards Act. 


III. The court erred in holding that alleged fear of mili! 
tary sanctions under the circumstances of this case con: 
stituted a good-faith defense under Section 9 of the Portal’ 
to-Portal Act of 1947. 


IV. The court erred in ruling that the order of the Mili- 
tary Governor was a ‘‘regulation, order, ruling, approval 
or interpretation’’ of any agency of the United States 
within the meaning of Section 9 of the Portal-to-Porta: 


1 
Act. 


V. The court erred in ruling that Section 9 of the Portal. 
to-Portal Act. of 1947, was constitutional, and that it dio 
not deprive plaintiffs of property without due process ol 
law. 


VI. The court erred in ruling that certain of the work 
performed by the plaintiffs for the defendant before De. 
eember 7, 1941, was not within the scope of the Fair Labor 
Standards Act (R. 79, 85, 86). 


| ee 


SUMMARY OF ARGUMENT. 


The appellant employees have appealed from the 

: judgment because of several substantial errors committed 

_ by the trial court in entering the judgment. In consider- 

ing the appellant’s claim under the Fair Labor Standards 

| Act, it must be recognized that the nature of the claim 

is one of remedial action taken against the employer for 
| his violation of the Fair Labor Standards Act. 


_ he defense of good faith pleaded by the appellee 
| arises under the Portal-to-Portal Act of 1947 and as such 
‘is equivalent to an exemption under the Fair Labor 
Standards Act. It is the well-settled rule that the remedial 
| provisions of the Act are to be given a liberal interpreta- 
: tion, while the exemptions on the other hand are to be 
} given a narrow construction and are restricted to those 
/ persons who come plainly and unmistakably within the 
‘terms and spirit of such exemption. It was not the in- 
| tention of the Portal-to-Portal Act to repeal the remedial 
provisions of the Fair Labor Standards Act. 


| In considering whether or not the employer is to be 
| excused from liability because of his failure to pay over- 
time compensation, as provided for under the Fair Labor 
Standards Act, the court must be satisfied that a defend- 
ant has ‘‘pleaded and proved’’ the same. An affidavit 
| does not meet the requirement of proof. 


_ The good faith of the employer can only be ascertained 
_after the court has delved into all the facts and circum- 
stances surrounding the good faith reliance. The burden 
of proof is placed specifically upon the employer. ‘‘Good 
faith’’ is measured by an objective test, namely, did the 


, 


employer, in failing to pay the overtime compensation, 
| act as a reasonable, prudent man would have acted under 


| 
| 
| 
) 


ee 


the same or similar circumstances? ‘‘Good faith’’ also™w 
requires that the employer have honesty of intention and 
no knowledge of circumstances which ought to put him 
upon inquiry. | 


In the case at bar, there is no objective action taken 
other than the so-called compliance with the order. Good 
faith cannot adequately be appraised on the basis of aff- 
davits alone. It is an ultimate fact which is determine 
to exist or not after a full trial, examination of witnesses 
concerning notice of facts which would put the employer) 
on inquiry, and the objective steps taken which a reason 
able, prudent man would take under the circumstances; 


The military order relied on by the employer was aly 
basis for his good-faith defense, contained a phrase therein) 
which should have put the employer on notice that he wa 
to comply with the Fair Labor Standards Act, rather tha 
with the body of the order. There was no attempt by th 
Military Governor to interpret the Fair Labor Standard 
Act as being applicable or inapplicable to the employe 
herein. As a matter of fact the military order shied away 
from the possibility of infringing on the scope of the Fai 
Labor Standards Act. But assuming that it did, the law 
is clear that the civil law must prevail when in conflict 
with the military rule. The whole purpose of the order 
was to maintain standards at the greatest level possible) 
approaching the Fair Labor Standards Act and the Public® 
Contracts Act, not to tear down those conditions. 


The good-faith reliance claimed by the employer, here 
does not arise out of the usual situation, where the em 
ployer was in doubt about the applicability of the Fair 
Labor Standards Act, inquired of a governmental agency 
and was told that the Fair Labor Standards Act did no 
apply, but rather the good-faith reliance claimed by thi 
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employer is one where he knew that he was covered by the 
Fair Labor Standards Act, but claimed that the military 
government required him to violate the civil law and com- 
ply with the military rule, despite the fact that he knew 
that he should have obeyed the Fair Labor Standards Act. 
The employer claimed that he had to obey the Military 
‘Governor, and such obedience to his order constituted a 
good-faith reliance within the meaning of Section 9 of the 
Portal-to-Portal Act. 


The appellants maintain that payment to the employees 
in conformity with the military order was not such a 
good-faith reliance. The actual facts and circumstances 
belie any good faith. First, defendant failed to comply 
with the Fair Labor Standards Act during the period of 
November 14, 1939, to December 7, 1941. Secondly, the 
military order, upon which defendant claims to have relied, 
provided for the exception of the appellant employees 
from the ambit of the order. Third, on and after Novem- 
ber 10, 1943, defendant complied with the Federal Law, 
despite the fact that the Military orders and the Martial 
Law continued until October 24, 1944. Fourth, appellee 
never made any inquiries as to whether or not he should 
comply with the military order or the Federal Law as a 
reasonable man would have done. The defendant had a 
remedy for any illegal action which the Military Governor 
might take under color of his order. The employer could 
resort to the Federal District Court for a Writ of Habeas 
Corpus where he would be saved from the military decree. 


The order of the Military Governor is not an adminis- 
trative one, but rather it is an executive order, pursuant 
to which administrative action is taken, nor was the order 
the kind contemplated by the Act, since the Military order 
does not embody in it the same concept as a regulation 
or interpretation which is made pursuant to a statute or 


| 
| 
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executive order, nor is the order that of an agency of the 
United States. 


i 


While the Portal-to-Portal Act does not define “gener 
other definitions indicate that in order to have agency ac 
tion, only action by top agency officials can be treated as, 
agency action. Here in the chain of command, the Military” 
Governor of Hawaii was far from the top level necessary 
to be an administrative agency. The Military Government 
of Hawaii was not an agency of the United States also tom 
the reason that it represented a Territorial Government 
it was military authority exercised in the field in time of 
war, and it was a function which expired at the termina’ 
tion of the war, all of which reasons exclude it from statu. 
tory definitions of the term. 


The Portal-to-Portal Act of 1947 is unconstitutional be 
cause it violates the Fifth Amendment of the Constitution 
of the United States, in that it deprives workers of thei 
vested rights, without due process of law. The rights 
granted by the Fair Labor Standards Act became vestec 
in the worker immediately when he put in his time. Thr 
obligation of the statutory payments became fixed as of 
then, and when Congress enacted a law subsequent to thi 
performance of work, which under certain circumstance: 
did not require the employer to pay the overtime com 
pensation provided for in the law, it deprived the worker 
of their vested rights. To permit Congress to enact suel 
legislation retroactively would be to reward the employe 
who ean hold out in the payment of his just debts unti 
the law is changed, and to penalize the employer who pay 
his just debts. 


Certain of the projects upon which the appellant 
worked during the period of 1939 to December 7, 1941 
contrary to the trial court’s holding, were covered by th 
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Fair Labor Standards Act, and the trial court should have 
so held. The fact that work is performed for the govern- 
ment on a cost-plus-fixed-fee-contract basis does not take 
the work out of interstate commerce. New construction of 
an instrumentality of commerce does constitute ecommerce 
within the meaning of the act. 


The judgment of the court below, as herein indicated, is 
completely unsound in several respects and very weak in 
others. For these reasons it should be reversed. 


ee 


ARGUMENT. 


ly 


A Motion for Summary Judgment Based on Section 9 of 
the Portal-to-Portal Act of 1947 Does Not Properly Lie 
Since Affidavits Are Not ‘‘Proof’’ Within the Meani 
of That Section. 


Under Section 9 of the Portal-to-Portal Act of 1947 (2 
U.S. C., Par. 258), an employer may establish as a specia 
defense to his failure to pay minimum wages or overtime 
compensation under the Fair Labor Standards Act, that 
his failure to pay was in good faith in conformity with 
and in reliance on an administrative regulation of a 
United States Agency. The pertinent language of that sec- 
tion is: 

‘<* * * no employer shall be subject to any lia. 
bility or punishment for or on account of the failure 
of the employer to pay minimum wages or overtime 
compensation under the Fair Labor Standards Act of 
1938, as amended, * * * if he pleads and proves 
that the act or omission complained of was in $006. 
faith in conformity with and in reliance on any admin: 
istrative regulation, order, ruling, approval, or inter. 
pretation, of any agency of the United States, or any 
administrative practice of enforcement policy of any 
such agency with respect to the class of employers tc 
which he belonged. Such a defense, if established 
shall be a bar to the action or proceeding * * *”? — 


However, such a defense cannot be legally establishec — 
by the method of a Motion for Summary Judgment. 


aa 


A. The remedial provisions of the Fair Labor Standards 
Act are to be given a liberal interpretation while ex- 
emptions therefrom are to be narrowly construed. 


Since the Fair Labor Standards Act was enacted in 
1938, it has become the well-settled rule that the remedial 
provisions of the Act are to be given a liberal interpreta- 
tion, so that the Act’s words will accomplish the purpose 
at which the Act is aimed. United States v. Rosenwasser, 
323 U. S. 360, 362, 363, 89 L. Ed. 304; Brooklyn Savings 

Bank v. O’Neill, 324 U. S. 697, 89 L. Ed. 1296; Roland 
Electric Co. v. Walling, 326 U. S. 657, 90 L. Ed. 383, 389. 


t On the other hand, exemptions from the Act are to be 
given a narrow construction, and are restricted to those 
‘persons who come ‘“‘plainly and unmistakably within the 
terms and spirit’’ of such exemption. Phillips v. Walling, 
324 U. S. 490, 493, 89 L. Ed. 1095, 1098, 1099; Jackson v. 
Northwest Airlines, 70 F. Supp. 501. 


That Congress did not intend to repeal the minimum 
‘wage requirements and the overtime compensation re- 
quirements of the Fair Labor Standards Act is apparent 
ifrom statements made by sponsors of the Portal Act, in 
‘both Houses of Congress. Statement of Senator Wiley, 
93 Congressional Record, Part 4, Page 4270. 


| ; 
_ Judge Nordby, in Jackson v. Northwest Airlines, 76 F. 
Supp. 121, 125 said: 


‘At the outset, the relationship between the Fair 
Labor Standards Act and the Portal-to-Portal Act 

/ of 1947, and the effect of the Portal-to-Portal Act 
upon the Fair Labor Standards Act, must be deter- 
| mined and clearly understood. The Portal-to-Portal 
Act does not purport to amend or repeal any part of 
the Wage and Hour Act by its express terms. A 
reading of the Portal-to-Portal Act shows that it 
| 
| 
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supplements the Wage and Hour Act, and by its” 
very nature and terms must be read as a part of it. 
In effect, although not in name, it is an amendment. 
It limits the Fair Labor Standards Act operation im 
some instances and changes its interpreted meaning 
by clarifying the Act’s meaning in other instances. 
But, as pointed out by the Wage and Hour Adminis- 
trator in his Interpretative Bulletin issued in Novem- 
ber, 1947, the Portal-to-Portal Act nowhere purports! 
to change or restrict the purposes and objectives of. 
the Fair Labor Standards Act. These purposes and 
objectives still remain. 29 Code of Regulations, 
Chapter V, Part 790, Section 790.2. Consequently, 
Sections 9 and 11, like the remainder of the Portal- 
to-Portal Act, must be interpreted and applied with 
that fact in mind and with a view to effectuating the 
purpose and intent of the Portal-to-Portal Act without 
destroying the objectives and purpose to which it 
subscribes.’’ 


These rules of strict construction are applicable to the 
special defense provided for in Section 9 of the Portal-to- 
Portal Act, which results in an exemption from liability 
under the Fair Labor Standards Act. Senator Cooper 
of Kentucky, a member of the Senate Sub-Committee and 
Conference Committee, in the Senate debate on the good 
faith defense of Section 9, said (93 Cong. Rec. 4451, May 
2, 1947). 


‘Tt is my personal opinion that a court should in- 
terpret this section strictly. The burden of proof is 
placed upon the employer. I believe that the courts 
should require proof of reliance and proof of good 
faith’? (App. A). 


The term ‘‘plead and prove’’ of Section 9, therefore: 
should be strictly construed also, and the defense should 
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not be deemed as proved upon the mere filing of an affi- 
davit. 


B. Under the Portal-to-Portal Act good faith can only 
be ascertained from all the evidence and circumstances. 


To appraise good faith, under a given set of circum- 
stances, there must be a probing by the court into the com- 
plete factual picture. This cannot be done by simple affi- 
davit, even though it go undenied. Proof, real and sub- 
stantial, must be adduced going to the crux of the ‘‘good 
faith.’’ Conduct of the defendant in relation to the order, 
matters which would put him on notice, demeanor of wit- 
nesses, all go to the matter of proving the good faith. 
‘As was said in Jackson v. Northwest Airlines, Inc., 76 
F. Supp. 121, at page 125: 


‘‘Section 9 requires by its specific terms that de- 
fendant must plead and prove that the omission to 
pay plaintiffs according to the Fair Labor Standards 
Act was (1) in good faith, (2) in conformity with 
and (3) in reliance upon, (4) any administrative regu- 
lation, order, ruling, approval or interpretation of any 
agency of the United States or any administrative 
practice or enforcement policy of any such agency 
with respect to class of employers to which he be- 
longed. Thus, the burden of proof is placed spe- 
cifically upon defendant, and that burden must be sus- 
tained by defendant with respect to each of the four 
requirements.”’ 


Burke v. Mesta Machine Co., 79 F’. Supp. 588; Ferrer v. 
Waterman Steamship Corp., decided May 9, 1949, 8 W. H. 
Cases 773, 16 Labor Cases, Pars. 65, 130. 


: 
| 
| 
: 


The trial court quoted approvingly from the interpreta- 
tion of November 18, 1947, by the Administrator of the 
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Wage and Hour Division, Section 790.15, 12 F. R. 7662, 
in which the Administrator states that, 


‘‘One of the most important requirements of Sec. 
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tions 9 and 10 is proof by the employer that the i 


and reliance upon an administrative regulation, order, 
ruling, approval, interpretation, practice or enforce- 
ment policy, were in good faith. The legislative his- 
tory of the Portal Act makes it clear that the em- 
ployer’s ‘good faith’ is not to be determined merely 
from the actual state of his mind. Statements made in 
the House and Senate indicate that ‘good faith’ also 
depends upon an objective test—whether the employer, 
in acting or omitting to act as he did, and in relying 
upon the regulation, order, ruling, approval, interpre- 
tation, administrative practice or enforcement policy, 
acted as a reasonably prudent man would have acted; 
under the same or similar circumstances. ‘Good faith’ 
requires that the employer have honesty of intention 
and no knowledge of circumstances which ought to put. 
him upon inquiry.’’! 


e e e e e ; 
or omission complained of and his conformance with 
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This statement of good faith has also been adopted by: 
the courts in the cases of Burke v. Mesta Machine Co., 
supra, and Ferrer v. Waterman Steamship Corp., supra. 


But the trial court in discussing this test (R. 46-47) 

A 3 . ‘ j 
failed to apply the objective criterion. The court below 
relied upon the subjective representation that the defend- 
ant had honest intentions. The only objective matter in 
the record on motion for summary judgment is a state 
ment that the defendant complied with the Military order 
] 

* 1 “We consider that the rulings, interpretations and opinions of the 
Administrator under this Act (FLSA), while not controlling upon the 
courts by reason of their authority, do constitute a body of experience 
and informed judgment to which courts and litigants may properly resort — 


for guidance.” Skidmore v. Swift & Co., 323 U. S. 134, at 140, 89 L. Ed. 
124, at 129. 
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(R. 26). There is nothing objective in the record pre- 
sented to the trial court to support the proposition that 
the employer, in failing to pay overtime compensation, 
and in relying upon the regulation and orders of the 
Military Governor, did what a reasonable, prudent man 
would have done under the same or similar circumstances. 
There is no showing of any investigation or inquiry con- 
cerning the applicability of the body of General Orders 
No. 91 to this employer. There is no showing of the 
mechanics of how the order was relayed to employees in- 
volved in making up payrolls, what instructions they were 
lgiven, whether or not there was a change in payment of 
overtime as a result of the order. The presence or absence 
of these matters would have to be considered on the ques- 
tion of good faith.” 


This court has held that it is not proper to order a 
(Summary Judgment in favor of the person setting up a 
defense, when such a defense is supported only by plead- 
ings and affidavits and the statute requires that the mat- 
ter be proved. United States v. Lindholm, 79 F. (2d) 784 
(CCA 9) (1935). That case involved a suit against the 
United States for disability payments under a war-risk 
insurance policy. The United States filed answer in the 
form of a general denial. The plaintiff moved for Sum- 
“mary Judgment and filed affidavits in compliance with the 
‘statute of the State of California. The Government failed 
to file counter-affidavits, and the trial court struck the an- 
swer and gave Summary Judgment for plaintiffs. The 
a appealed. The Tucker Act, 24 Stat. 506, 28 
'U. S. C. A., Par. 763, which applied to suits to recover 


2 Appellee referred to a message from the Wage and Hour Adminis- 
trator to a Wage and Hour Agent in Hawaii in one of its affidavits 
(R. 29). But the trial court did not base its decision on the communl- 
‘cation from the Administrator, since the defendant made no claim that 
it relied upon the radiogram: “The reason for the inclusion in the attor- 
\ney’s affidavit of this interesting but nonusable fact is, therefore, not 
apparent” (R. 41-42). 
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debts under World War Veterans Legislation, and under 
which the suit was brought, provided as follows: . 


‘‘Should the District Attorney neglect or refuse to 
file the plea, answer, demurrer, or defense, as re-’ 
quired, the plaintiff may proceed with the case under 
such rules, as the court may adopt in the premises; 
but the plaintiff shall not have judgment or decree for 
his claim, or any part thereof, unless he shall estaolish 
the same by proof satisfactory to the court.’’ (Empha- 
sis ours.) 


This court stated that (P. 787), 


‘‘Hven apart from the application of the rule re- 
quiring an interpretation of the statutes waiving the 
Sovereign’s immunity from suit strictly in favor of 
the Sovereign (citing cases), here is the clear repug- 
nance between the two Acts. Under the state statute 
(providing for summary judgment) the Federal Judge 
after a failure to file the defensive affidavits, finds him- 
self debarred from proceeding with the case under any 
adopted rules and denied access to any satisfactory 
proof of the claim other than the affidavits, assuming 
the affidavits may be regarded as proof of the claim 
and in a manner preliminary to placing the defendant 
in default by the absence of the stricken answer.’’ 


(Emphasis and explanation ours.) . 


This court held, that even in the face of such language 
in the statute, as, ‘‘Under such rules as the court may 
adopt in the premises’’, affidavit proof was insufficient. See 
also United States v. Stevenson, 79 F. (2d) 788 (1938. 
CCA 9). 


Today, Rule 56, FRCP, would not press the theory of ju: 
dicial economy to the point where plaintiff’s cause of ae 
tion is tried solely by the affidavit of the defendant. 


— 23 — 

Coming to the cases in which motions were made for 
summary judgments under Section 9 of the Portal-to-Por- 
tal Act in applying that section to claims under the Fair 
sLabor Standards Act, it is significant to note that in all 
: the cases we have been able to find which deal with such 
‘motions, excepting only the instant case, the motion for 
summary judgment was turned down by the trial court. 

Divens v. Hazeltine Electronics Corp., 79 F. Supp. 513; 
Camiano v. Rifkin, 77 F. Supp. 363; Halsband v. Fuller 
Co., 119 N. Y. L. J. 901 (1948); 14 Labor Cases, Par. 64,387; 
Sheppard v. American Dredging Co., 77 F. Supp. 73 
(1948). 


In the Divens case, supra, the District Court said (P. 


‘‘T think that this issue of good faith, depending, as 
' it does, upon many factors, should be left to the deter- 
| mination of the trial court upon consideration of all 
| the evidence adduced by both parties. Good faith 
cannot be established as a simple fact, such as a sig- 
| nature to a document. It is an ultimate fact—a con- 
| clusion to be drawn from all the circumstances. Only 
: in rare situations can it be determined upon affida- 
oa vits.”’ 


_ And in the Halsband case, supra, the court went even 
further. It said, 


“* * * acting in good faith and on reliance are 
hardly determinable on affidavits, replete though 
| they are, by defendants and supplemented though 
they be by a wealth of exhibits lending apparent 
| eredence to defendants’ contentions; but credibilities 
| cannot be resolved in a motion under Rule 113, nor 
| can the respectability of affiants be considered as 
| contravening the plaintiff’s allegations of a cause of 
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action under the Fair Wage and Hour Act and his 
averment in opposition to this motion; as on a trial 
the number of witnesses do not necessarily pre- 
dominate, neither on a motion for summary judg- 
ment may the greater number of affidavits prevail 
over the one or few. In the Court’s opinion the good’ 
faith and reliance are in the nature of mental ab- 
stractions and are matters of proof on the trial; this! 
may impose an onerous burden on the defendants’ 
considering the volume of exhibits on this motion.” | 


The court went on to say that for such determination 
it must necessarily await a trial, as a sound discretion 
cannot be based on affidavits to determine the good ith 
which is a condition precedent to be established by the, 
defendant. ; 


To emphasize the impropriety of ruling on ‘‘good ith” 
on a Motion for Summary Judgment, attention is called 
to the fact that on the final hearing when determina tilal 
was made as to amounts owing the appellants for the 
period 1939 to December 7, 1941, the court adjudged that 
the appellee owed certain sums based on failure to com- 
ply with the overtime requirements. Surely violata 
of the Act during the period prior to the promulgation 
of the order would be a reflection on the employer’s good 
faith reliance on the order and would be indicative of its 
continuing bad faith. This fact was not and could not 
be discovered, except on trial. | 


Placing the burden of pleading and proof on the em- 
ployer would seem to be indicative of a continuing 
recognition by Congress of the remedial nature of thé 
Fair Labor Standards Act and of the need for safeguard: 
ing the interests of employees. (For a discussion of prool 
of good faith in the Congressional debates as raised by 
the Northwest Airlines case, which was the subject ol 
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much controversy in both the House and Senate, see Ap- 
pendix A to this brief.) 


Since the absence or presence of the good faith reliance 
on and conformance with the administrative rule, which 
is set up by the employer, is the ultimate fact to be 
oo by the court, this is a matter which should 
go to full trial so that the court may see and hear the 
witnesses and persons who relied upon the administrative 
ruling, and may appraise all the facts and circumstances 
‘surrounding the good faith reliance. Whether or not the 
jemployer did those things which a reasonable man would 
do under the same or similar circumstances can only be 
determined after a complete examination of the employer’s 
witnesses. It cannot rest on the bald statement that ‘‘de- 
‘fendant was obliged under compulsion of Military. order to 
‘pay the wages and overtime compensation prescribed in 
said Military order’’, and that the employer did pay com- 
. ‘in strict conformity with the Military orders’’ 
(R. 26). 


The Trial Court’s opinion refers to ‘‘no dispute at all 
concerning the facts’’, and to the further fact that the 
plaintiff did not file counter-affidavits (R. 44). To con- 
‘trovert the good faith of the employer, it was not neces- 
‘sary to file counter-affidavits or take issue with the 
‘actual facts that were evidentiary. The point is that, 
assuming the veracity of all the factual statements of 

defendant’s affidavits there is not sufficient proof to 
: make out a case of good faith reliance upon and conformity 
with an administrative regulation, ete. Whether or not 

the employer acted in good faith was the final fact to 
be determined by the court, and not something which 
\could be established by affidavits. 
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The Order of the Military Governor Did Not Compel the 
Defendant to Pay Compensation Prescribed in the 
Military Orders and Wage Schedules Issued Pur- 
suant Thereto. 


The trial court held that the defendant had ‘‘no free- 
dom of choice’’ (R. 45), and that the defendant could 
only do what he was ordered to do. ‘‘The Constitution 
and Federal and Territorial Law was cast aside’’, he 
said, ‘‘and the defendant and all other persons in Hawaii 
were told by military order, what to do, and theirs was 
not to question or to reason why.’’ The orders referred 
to by the court are General Orders No. 38, dated 20 
December, 1941, and General Orders No. 91, dated 31. 
March, 1942, by the Military Governor (R. 59, 62). 


Briefly, Order No. 38 ‘‘froze’’ all wage rates for em-+ 
ployees on the Island of Oahu. Employees deriving sup= 
port from Federal funds were ‘‘frozen’’ to the respective! 
employers as of December 7, 1941, an eight-hour day was’ 
established with time and one-half to be paid in excess of 
eight hours and certain labor contracts were suspended 
(R. 59-60). 


General Order No. 91 revoked Order No. 38 and set up, 
in lieu thereof, new policies governing wages, hours, over-, 
time, and use of labor in the Territory of Hawaii (R. 624 
66). Section 2 of said order contained this important 
clause: 


‘‘Nothing herein shall be construed as superseding 
or in conflict with the provisions of the Fair Labor 
Standards Act of 1938, or the Walsh-Healey Public 
Contracts Act.’’ | 


Here again a schedule of wages was established, hours. 
of work, and a basis for overtime pay was laid down. 
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Federal, Territorial, and City and County of Honolulu 
Civil Service employees were exempt from the provisions 
pertaining to wages, and these same employees, in addition 
? supervisory employees of the contractors, were exempt 
from the provisions pertaining to hours of work and over- 
time. 
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It is submitted that the clause above quoted, commenc- 
ing ‘‘nothing herein’’, clearly exempted the employees of 
: the defendant from the general provisions of Order No. 91 

_ when they worked on jobs to which the Fair Labor Stand- 

‘ar Act applied. This saving clause excepted jobs cov- 
ered by the Act from the ambit of the order, and puts em- 
Moyers on notice that the Wage and Hour Act was still 
supreme. The warning was placed at the beginning of 
‘the Order, so that all contractors who did work which 
| was covered by the Fair Labor Standards Act, or the Pub- 
i\lie Contracts Act, need not comply with the body of the 
Jorder, insofar as the hour standards as prescribed by the 
Act were greater than those under the order. If the 
operation was covered by the Wage and Hour Law, at the 
| time of the promulgation of the order, that law could con- 
tinue to control the activity. Otherwise, what would be 
the purpose of including this clause? If the Military Gov- 
-ernor intended that all contractors should comply with the 
order, rather than the law, regardless of the activity en- 
gaged in, the order would specifically have so stated, or, 
‘at least, it would have remained silent on the relationship 
iveen the Act and the order, so that he could have com- 
pelled compliance with the order, even if the order were 
“probably unlawful’? (R. 32). 


But when he says, ‘‘ Nothing herein shall be construed as 
superseding * * *,’’ there can only be the conclusion that 
the intention is that the ‘‘laws shall alone govern’’ and 
that the order must yield. 
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Under any theory, the agency making the rule, regula-! 
tion, order, approval or interpretation must be an agency 
which purports to rule or interpret the Fair Labor Stand- 
ards Act, whether it be authorized so to do or not. The’ 
Military Governor did not attempt to do this. Where an 
order is issued, specifically excluding the Act from its; 
scope, the interpretation of such an order should be that 
the provisions of the Act are unaffected and not the reverse. 


Any position that the Military Governor attempted to: 
interpret the Fair Labor Standards Act by the ‘‘ Nothing: 
herein * * *’’ clause as being inapplicable to contractors 
like the defendant, is untenable. The wording of the order 
is too clear to leave room for such a strained construction. 
We believe that only the opposite conclusion is possible: 
that where the order and the law were in conflict the order, 
specified that the law was to be maintained. This was not 
only desirable, but consistent with specific congressional 
policy, particularly since that policy did not limit the hours, 
of labor but went only to methods of compensation for 
those hours.® | 


Before the war there was no limitation on the numba 
: 
of hours which could be worked, but as to work covered by 


38 29 U. S. C., Par. 202, sets forth the Congressional policy in the Fain 
Labor Standards Act: 


(a) The Congress hereby finds that the existence, in idustilild 
engaged in commerce, or in the production of goods for commerce, 
of labor conditions detrimental to the maintenance of the minimum, 
standard of living necessary for health, efficiency and general well 
being of workers (1) causes commerce and the channels and instru — 
mentalities of commerce to be used to spread and perpetuate sucl 
labor conditions among the workers of the several states; (2) bury 
dens commerce, and the free flow of goods in commerce; (3) cong 
stitutes an unfair method of competition in commerce; (4) leads t¢ 
labor disputes burdening and obstructing commerce and the free flov 
of goods in commerce, and (5) interferes with the orderly and fai 
marketing of goods in commerce. F 


“(b) It is declared to be the policy of Sections 201-219 of this titl 
through the exercise by Congress of its power to regulate commerct 
among the several States, to correct and as rapidly as practicabli 
to eliminate the conditions above referred to in such industries with 
out substantially curtailing employment or earning power.” 52 Stat, 
1060. 
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the Act, extra hours were made more burdensome for the 
employer by the overtime compensation provisions. It is a 
reasonable inference that the intention of General Orders 
No. 91 was to extend at least part of those burdens to em- 
Boyer on projects which did not involve interstate com- 
‘merce. The purpose of the order was to prohibit the em- 
‘ployers from taking advantage of the war emergency and 
to work their employees unlimited hours without one day 
of rest, ostensibly under duress of the war, and without 
‘adequate compensation. This is confirmed by Section 2 (2) 
of the order, which provides for overtime compensation 
[and by Section 2 (3), which provides for one day of rest 
im every seven days. 
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With respect to the one day of rest in every seven days, 
‘and the maximum work week, those provisions were appli- 
cable to all employees in the territory, since they were in 
‘no way in conflict with the Fair Labor Standards Act, that 
‘Act being silent on maximum hours. The provisions relat- 

jing to overtime, however, were in conflict with the Fair 
\Labor Standards Act, and those provisions in the nature of 
Additional benefits to employees not otherwise entitled to 
them under the Fair Labor Standards Act could properly 
apply only to those who were not covered by the Act. 


| Thus an examination of the order as a whole indicates 
that its purpose was to fix maximum limitations on hours 
of employment for all employees, and to improve wage 
conditions for those not already protected by the Act, 


Yather than to undermine existing protections afforded by 
ithe Act. 


It was the desire of the Government, military as well as 
‘civil, to encourage as full production as was possible with- 
lout destruction of health, and at the same time to provide 
‘adequate compensation. There was no effort on the part of 
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the Government to be penurious. It encouraged employers 
to abide by the adopted standards, rather than violate 
them, and as an expression of such encouragement Orders 
No. 91 recognized the superior weight of the law and bowed 
to it. 


That the civil law has superior weight and that the add 
fendant was not bound on threat of force to obey the 
military order is demonstrated by the case of Duncan vw.’ 
Kahanamoku, 327 U. S. 304, 322, 90 L. Ed. 688, 699, im 
which Justice Black, speaking for the court said: : 

‘‘Courts and their procedural safeguards are ins! 
dispensable to our system of government. They were 
set up by our founders to protect the liberties they 
valued. Ex parte Quirin, 317 U.S. at 19. Our system 
of government clearly is the antithesis of total mili4 
tary rule and the founders of this country are not 
likely to have contemplated complete military domi- 
nance within the limits of a Territory made part of 
this country, and not recently taken from an enemy: 
They were opposed to governments that placed in the 
hands of one man the power to make, interpret and 
enforce the laws. Their philosophy has been the 
peoples throughout our history. For that reason we 
have maintained legislatures chosen by citizens or 
their representatives and courts and juries to try those 
who violate legislative enactments. We have always 
been especially concerned about the potential evils of 
summary criminal trials and have guarded against 
them by provisions embodied in the Consittin 
itself. See Ex Parte Milligan, 4 Wall. (U. S.) 2, I 
L. Ed. 281; Chambers v. Florida, 309 U. S. 227, 84 
L. Ed. 716, 60 8. Ct. 472. Legislatures and courts aré 
not merely cherished American institutions; they are 
indispensable to our government. Military tribunalt 
have no such standing. For, as this court has saic 
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before: ‘* * * the military should always be kept in 
subjection to the laws of the country to which it 
belongs, and that he is no friend to the republic who 
advocates the contrary. The established principle of 
every free people is, that the laws shall alone govern; 
and to it the military must always yield.’ Dow v. 
Johnson, 100 U. S. 158, 169, 25 L. Ed. 632, 636.” 


The court below apparently gave no weight to the 
principle ‘‘that the laws shall alone govern; and to it the 
Military must always yield,’’ and would, on the contrary, 
permit the defendant to ignore the law and disregard the 
policy of both the military and civil government under 
color of the body of the military order, ignoring the pro- 
,viso, stating that it relied upon it in good faith and con- 
formed therewith. That its action was not in good faith, 
jwe shall show later on in this brief. Orders No. 91 in 
\reference to overtime matters sought to preserve minimum 
standards in those activities not covered by the Fair Labor 
Standards Act and it tried to assure to the individual one 
day of rest, except in the cases of emergencies, with the 
approval of the Chief of Military or Naval Service con- 
icerned (R. 63). In the face of such clear and unequivocal 
language, as is used in the saving clause, it would be a 
itravesty to hold that the defendant was bound on threat 
of force to obey General Orders No. 91. 

i 
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Alleged Reliance on the Military Order Under the Circum- 
stances of This Case Did Not Constitute a Good-Faith 

Defense Under Section 9 of the Portal-to-Portal Act of 
| 1947, 


| The application of the good-faith defense of Section 9 of 
the Portal-to-Portal Act to the facts of the instant case is 
indeed a novel one. The court below put it as follows. 


30 

‘‘Perhaps Congress in passing the Portal-to-Portal 
Act did not have its attention directed to the situation 
which developed in Hawaii due to power usurped and 
exercised by the Army during this period. But it does. 
seem to me to be within the spirit of the legislation 
and to present a defense which in its nature is even: 
stronger than the typical Section 9 defense’’ (R. 48). 


| 
| 


In other words, it was not a situation wherein an admin- 
istrative agency issued a regulation, rule, order, ete., and’ 
the employer relied thereon in good faith, but rather as the 
court stated, a situation wherein the employer was coerced. 
in spite of the fact that he knew or should have known that 
the military order was contrary to the law. ‘‘The situation 
was one of military dictatorship and one did as ordered to. 
do’ a(t. 49). 


A. What constitutes good faith? 


The Portal-to-Portal Act itself does not contain a defini- 
tion of ‘‘good faith.’? The absence of this definition gave 
a great deal of concern to Congress, as exhibited by the 
Congressional debates. Senator McGrath, in his statement 
on the Portal-to-Portal Act, in discussing the good-faith 
defense, in 93 Congressional Record, Part II, p. 2255, said: 


‘‘The phrase ‘good faith’ has been judicially defined 
in numerous instances. These definitions have varied 
from case to case. They are almost as varied as causes 
which give rise to portal-to-portal suits. In some deci 
sions it has been held to denote honesty of purpose, thc 
actual existing state of mind, without regard to what 
it should be from given standards of law and reason 
In others, however, it has been defined as honesty ol 
intention, and freedom of knowledge of circumstallaa 
which ought to put the defendant upon inquiry. This 
Bill gives not the slightest clue to which of these, o1 

| 
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the infinite number of other definitions, it refers. Evi- 
dence of lack of good faith is always difficult to secure, 
and is of doubtful probative weight, save in the most 
obvious situations.’’ 


In Burke v. Mesta Machine Co., supra, Judge Gourley for 
the Western District of Pennsylvania in a considered opin- 
ion concerning the good-faith defense, said: 


‘“The test of good faith is an objective one, and not 
_ the actual state of mind of the employer * * *. 

‘¢ “Good faith’ cannot be established as a simple 
' fact. It is an ultimate fact—a conclusion to be drawn 
_ from all the circumstances * * *, The defense of 
‘good faith’ is intended to apply only where an em- 
__ ployer innocently and to his detriment followed the 
advice as it was laid down to him by governmental 
agencies without notice that such interpretations were 
claimed to be erroneous or invalid.’? (Emphasis ours.) 
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In Cochran v. Fox Chase Bank, 209 Pa. 34, 58 A. 117, 118, 
the court stated: 


| “‘Good faith is defined to be honesty of intention 
| and freedom from knowledge of circumstances which 


ought to put the holder upon inquiry.’’ (Emphasis 
ours.) 


| In Siano v. Helvering (D. C. N. J.), 13 F. Supp. 776, 780, 
jand in Colket v. St. Louis Union Trust Co. (C. C. A. 8), 
2 F. (2d) 390, 391, this definition was arrived at 


‘“*Good faith’ requires an honest effort to ascertain 
| the facts upon which exercise of power must rest, and 
| an honest determination from such ascertained facts.’’ 
| 


The Administrator of the Wage and Hour Division in 
his interpretation of November 18, 1947, Section 790.15, 
12 F. R. 7662, incorporates the test of a reasonably prudent 


| 
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man acting under the same or similar circumstances in his 
test of good faith. Whether there was good faith relianeé 
upon the order of the Military Governor by the appellee 
must be determined in the light of these definitions. 


B. Failure to pay by appellee was not in good faith ang 
in reliance on orders of Military Governor. 


The simple, abbreviated facts pertinent to whether o 
not the appellee omitted to pay overtime under the Fai! 
Labor Standards Act in good-faith reliance and in con 
formity with the order of the Military Governor are these 
From November 14, 1939 to December 7, 1941, the appellll 
employed workers, who were covered by the Fair Labo 
Standards Act because of the activities which they per 
formed, and failed to pay them overtime compensation a, 
prescribed by the Act (R. 114). Military orders wer 
issued on December 7, 1941, and March 31, 1942, upo| 
which appellee claims it relied in good faith, as a defens 
for not paying statutory overtime. The appellee did wil 
on a cost-plus-a-fixed-fee basis (R. 116). Prior to Decem 
ber, 1942, the Wage and Hour Administrator had rule 
that cost-plus-a-fixed-fee contractors were covered by th 
Fair Labor Standards Act.* 


The clause ‘‘Nothing herein * * *’’ appeared only 
General Orders No. 91 and No. 40 (New Series), dated Ne 
vember 1, 1948 (R. 37). On and after November 10, 194 
appellee complied with the requirements of the Fair Labe 
Standards Act (R. 42), although the Military Governmer 
and the orders issued by it obtained until October 24, 194 
when it was terminated by Presidential Proclamation N* 
2627, 9 F. R. 12831 (R. 36). There is nothing in the re 
ord on Motion for Summary Judgment to indicate wheth« : 
I eon v. Hawaiian Dredging Company, Northern District — 


Illinois, Eastern Division, January 6, 1948, 14 Labor Cases, Paragra] © 
64,348, 7 W. H. Cases 637. 
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‘the employer made any inquiries of the Military Governor 
or any administrative agency for a ruling as to whether 
or not he should comply with the Military orders or the 


Pair Labor Standards Act. 


In view of these facts, it cannot be said that the em- 
ployer in good faith relied on and conformed with the 
orders of the Military Governor. 


~——— 


and debate, it is apparent that Congress by the good- 
faith defense sought to protect the employer, who found 


From a reading of the Statute, Congressional Reports 


himself in this dilemma: He had inquired of an adminis- 


trative agency whether he was bound by the Wage and 
Hour Law. He, was told that he was not, and subse- 
quently, he discovered that his employees were covered 
by the Act. The theory of the defense was that if the 
‘employer had done whatever he could to find out what 
jue law was as to him and his employees in reference to 
the Act, and he was told he was not under the Act, he then 
had an equitable defense. 


| Congressman Gwynne, Chairman of the House Sub- 
Committee on the Portal-to-Portal Bill, described the 
igood- faith defense on the floor of the House as follows 
(93 Congressional Record, Part II, P. 1941, February 27, 
fin). 
cx * * The net result has been that many small 
employers have gone to the persons responsible for 
enforcing the law, have gotten rulings, interpretive 
bulletins, and have relied on them, only to find that 
next year the ruling has been changed by the Adminis- 
trator, or that a Court decision has changed it. 
‘‘Regardless of his good faith, the employer finds 
himself subject to suit, not just for the amount in- 
volved but for twice the amount involved, together 
with attorneys’ fees and costs.”’ 
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And Congressman Walter said, 93 Congressional Record, 
Part IV, 4390: 


‘c* * * The defense of good faith is intended to ap. 
ply only where an employer innocently and to his 
detriment followed the law that was laid down to him 
by governmental agencies without notice that sugh 
interpretations were claimed to be erroneous or in’ 
valid. It is not intended that this defense shall ap 
ply where an employer had knowledge of conflicting 
rules and chose to act in accordance with the one mom 
favorable to him, * * *’’ 


Congressman Keating in the Congressional discussio1 
said: | 
‘‘Where an employer has notice of the invalidity 
of a ruling, or where he has notice of conflicting 
rulings of different departments of the governmem 
the good-faith defense cannot be invoked.’’ 93: Con! 
gressional Record, Part IV, 4391. | 


And Congressman MacKinnon, a member of the Hons« 
Labor Comimttee, in presenting the conference report 


stated that an employer 


‘‘cannot be said to have relied in good faith when hi 
picks one of the rulings on which to rely and, par 
ticularly, it seems to me, under the language of thi 
bill, when he relies on the ruling that is most favorable 
to his, the employer’s interest.’’ 


93 Cong. Record, Part IV, P. 43891, May 1, 1947. 


The defense was not intended to protect the kind o 
situation we have here, where the employer for a perio 
of years was violating the Act, and then attempted to seel 
the cover of an order claiming that the body thereo 
affected his employees, where the order itself provide 
that the Fair Labor Standards Act should supersede th 
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der, and the employer knew or should have known that 
he military order was invalid (R. 45, 48). With a history 
f previous violations, this can only be construed as a 
‘eliance on that part of the order which was ‘‘most favor- 
ible to his, the employer’s interest.’? Of this kind of 
‘ituation the court, in Burke v. Mesta Machine Co., supra, 
aid: 
| ‘‘No one in either House of Congress spoke with 
| reference to an employer who sat back for years, while 
| the Administrator issued comprehensive rulings and 
interpretations to the effect that practices in which 
the employer was engaging were illegal, and then 
| seized upon an highly equivocal ‘action’ by a Wage 
and Hour inspector to relieve him of liability. The 
_ statute was not couched in terms applicable to such a 
case and was not intended to effect such a result.’’ 
| 


Where a saving provision is included in the order, it 
nilitates even stronger against good faith because here 
was knowledge of fact, which ought to put a reasonable 
man on further inquiry. Failing to ask for a ruling, his 
yood faith should be found wanting. 


See Bauler v. Pressed Steel Car Co., 81 I. Supp. 172, 
76, wherein it was said: 


co# * * T think that an employer, to come within 
the protection of an administrative approval or inter- 
pretation must have followed the familiar routine of 
submitting a particular problem to the head of the 
agency for a ruling or opinion. An opinion letter of 
the head of the agency or his counsel, ruling on the 
question, interpreting the section of the statute in 
question in the light of the facts of the employer’s 
situation or approving the employer’s interpretation 
of the law, would come within the meaning of this 
section. I thing nothing less will do.”’ 


| 
| 


| 


aoe 


Also Burke v. Mesta Machine Co., supra; Interpretive 
Bulletin, dated November 18, 1947, Section 790.15 (c), and’ 
(d), 12 F. R. 7662, and generally, Hoffman v. Todd and 
Brown, Inc., 8 W. H. Cases 348; Reid v. Day & Zimmer: 
man, 73 F. Supp. 892, affirmed 168 F. (2d) 356; Kerew v! 
Emerson Radio Corp., 76 F. Supp. 197; Central Missouri 
Telephone Co. v. Conwell, 76 F. Supp. 398, affirmed in 170 
F. (2d) 641; Wolferman, Inc., v. Gustafson, 169 F. (2d) 
759. P 
) 

The trial court rejected the proposition that the “Noth! 
ing herein * * *’’ phrase found in the general order! 
made it impossible to conform to and rely upon Military 
orders in good faith. The court said this may be so, but} 


‘*Tt is, however, of no significance, for as a matte 
of law, the defendant was charged with this noticr, 
anyway, and actually as an alert business entity mus— 
have known it was not paying and working its em™ 
ployees as directed to do by the Fair Labor Standard’ 
Act. The important fact is that the defendant pre 
sumably would have complied with the Act if it coulc 
have and did so as soon as it could, but until the Mili 
tary Orders allowed, compliance was impossible.’ 
(R. 48). (Emphasis ours.) 

The argument that the ‘‘Nothing herein * * *”? phras; 
was of no significance because the appellee was charg 
with notice as a matter of law anyway, is not a valid one 
Actually, in all the good faith defense cases, the employe | 
was charged with notice of the Fair Labor Standards Act, 
as a matter of law, too, but it was because they relier 
upon a ruling of an Administrative Agency to the contrar; 
and in good faith, that the court allowed such reliance as. 

defense. Here, there was no basis for reliance. The fae 

that the ‘‘Nothing herein * * *’’ phrase is included i 


ae 


yrders 91 and 40 (New Series), discounts among other rea- 
sons any good faith on the part of the employer. 


| The statement by the court below ‘‘that the defendant 
resumably would have complied with the Act if it could 
aave, and did so as soon as it could,’’ is contrary to the 
= At that point of the proceedings, of course, it was 
10t aware of the fact that the appellee had violated the 
aw during the period when it could have complied with 
Ine Act, and, therefore, the court’s statement that appellee 
would if it could was not altogether correct, because it 
sould from 1939 to 1941, but did not. The facts concern- 
ng these violations were not proved until the final hear- 


mg. 
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| The question of the good-faith reliance of the appellee 
‘upon the orders of the Military Governor is again raised 
by its course of conduct on and after November 10, 1943. 
it was agreed that from that date on the appellee paid all 
he appellants within the scope of the Act, in accordance 
with the Act’s provisions (R. 42). General Order No. 40 
‘New Series) issued November 1, 1943, apparently was 
relied upon by the Trial Court as authority for compliance 
with the Act after November 10, 1943 (R. 39), but accord- 
ng to the Trial Court’s opinion, the authority for com- 
Bence after November 10, 1948, was no different from 
te authority for compliance as of April 1, 1942 (Footnote 
, R. 37). 


| It is to be remembered that Military Government con- 
-sinued until October 24, 1944 (R. 36), so that it logically 
follows that if there was compulsion on April 1, 1942, the 
same sort of compulsion continued until October 24, 1944. 
if, as of November 10, 1943, appellee was no longer 


‘threatened by the compulsion of the orders, because of the 
‘Nothing herein * * *’? clause in Order No. 40 (New 
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Series), then it could not have been threatened as of 1 
April, 1942, for the same reason. In other words, there 
couldn’t have been good-faith reliance up to November 10, 
1943, if the same practice of reliance did not continue for 
the life of the Military Orders. There is an obvious in- 
consistency in the position that the employer became sub- 
ject to the orders of the Military Governor until October 
24, 1944, and that during that period was obliged ond 
compulsion to obey the Military order, when after Novem: 
ber 10, 1943, it did not comply with the Military orders) 
although they were in substantially the same form as they 


were on March 31, 1942. 


‘Good faith’’ cannot be realistically argued here be: 
cause appellee did not actually obey the Military order! 
Obedience to the order would require him to follow the 
provisions of the Fair Labor Standards Act, and so, there/ 
fore, by seeking to come under Section 2 (b) of Genera: 
Orders No. 91, he actually violated that order. As far ar 
this employer was concerned, the ‘‘Nothing herein * * "7 
clause negated a good-faith following of Section 2, and 
made the balance of the order non-existent. For this em 
ployer there was no threat of punishment held over his 
head for compliance with the Fair Labor Standards Aci 
rather than the order, but actually a mandate to comply 
with the Act. . 

C. A coercive order complied with on a claimed threat 
of punishment, despite notice of violation of Fair Laboy 
Standards Act is not a good-faith defense under Section 9 


An employer is not coerced into compliance with a mili 
tary order by threat of punishment when he knows 0} 
should know that he is violating the Act by such com 
pliance, and he may not plead such order as a good faitl 
defense under Section 9 of the Portal Act. 
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Again we submit that the rule of narrow construction 
must be applied. The trial court recognized that the order 
was the result of ‘‘nower usurped,’’ and that it was not 
entirely the kind of defense that ‘‘Congress had indicated 
it was willing to recognize and to be within the aim and 
spirit of Section 9 of the Portal-to-Portal Act’’ (R. 49). 
But, nevertheless, the trial court maintained that it pre- 
ented a ‘‘far stronger defense.’’ That this is not the kind 
of defense contemplated by Congress, there can be no ques- 
tion. But the trial court believed that the employer had 
no alternative. This is not entirely true. He need not 
comply. 


In Duncan v. Kahanamoku, 327 U. S. 304, 90 L. Ed. 688, 
the defendants committed civilian offenses, and were tried 
by a Military tribunal. The order of the Governor had 
suspended the privilege of the Writ of Habeas Corpus 
\(327 U.S. 348), but nevertheless, the defendants challenged 
the power of the Military Tribunals by petition for writs 
of habeas corpus filed in the District Court of Hawaii. 
The District Court held that the Military tribunals had no 
such power and ordered that the men be set free. This 
court reversed and ordered the petitioners returned to 
prison, 146 F. (2d) 576. The United States Supreme Court 
reversed, and sustained the District Court. Here was an 
individual who was given relief by the courts from mili- 
tary edict. Similarly, the appellee here did not have to 
comply with the military orders, and if, perchance, convic- 
jtion by the military did occur, appellee would have had the 
Same recourse as Duncan and could nevertheless resort 
to the courts. 


As has been indicated from an analysis of the record, 
ithe employer’s ‘‘good faith’’ is far from the simple asser- 
tion purportedly presented by its affidavits on Motion for 
Summary Judgment. The lack of a clear-cut directive in 
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the order relied upon by the employer, the failure to com- 
ply with the Act prior to the promulgation of the military, 
orders, the failure to ask for a ruling on how the order 
affects the employees, the subsequent compliance in face! 
of the military orders, all indicate that the appellee was 
trying to seek out the most favorable terms that it could/ 
interpret for itself. These matters are a far ery from the! 
good-faith defense, as contemplated by Congress, and the 
conduct of this employer should not be permitted to thwart’ 
the remedial purposes of the Fair Labor Standards Act. — 


IV. 


The Order of the Military Governor Was Not a Regulation, 
Order, Ruling, Approval, or Interpretation of Any, 
Agency of the United States Within the Meaning of) 
Section 9 of the Portal-to-Portal Act. 


On analysis of the statutory language of Section 9, iti 
will be seen that the order relied upon by the appellee 
does not come within that class of administrative regula- 
tions, orders, rulings, approvals or interpretations, nor isi 
it an order of any agency of the United States, as con- 
templated by Congress. 


A. The order is not an administrative one. 


The order issued by the Military Government is not ad- 
ministrative in nature, but rather is executive in nature. 
There is no question of any ministerial functions per-) 
formed by the Military Governor in the order. The order! 
itself establishes the law and is substantive. It sets forth’ 
what rates of pay shall be paid, the hours to be worked, 
when overtime shall be paid, and the control of the labor 
force. There is not present here a regulation ancillary to! 
an executive order or statute, nor is there a ruling, ap- 
proval, or interpretation pursuant to such executive order 
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or statute. The case of Jackson v. Northwest Airlines, 
Inc., 76 F. Supp. 121, points out the distinction between 
executive and administrative capacity. There the defend- 
ant entered into a contract with the United States to 
modify bombers. The contract was executed for the gov- 
ernment by a contracting officer of the Army Air Corps. 
|The court said, 


| ‘‘Thus, in that transaction, the Army Air Corps was 
not acting as an administrative agency. It was acting 
as a part of the executive branch of the government 
| and in an executive, not in an administrative agency 
| capacity’”’ (p. 129). 


The defendant there wrote to the Air Corps inquiring 
as to reimbursement in the event the Wage and Hour Act 
‘applied to its employees, and what the United States con- 
templated under the contract with respect to it. The court 
continued, 


‘“That the Air Corps gave the reimbursement guar- 
anty and the instructions to defendant in its executive 
capacity as the United States and not as an adminis- 
trative agency of the United States, follows from the 
fact that it acted for the government in making the 
contract and also in assuming to bind the government 
to guaranties made under it or as a result of it’’ (p. 
129). 


The military government by its executive decree usurped 
ja legislative function. It substituted its edicts for that 
which was the expression of Congress, the representatives 
of the people. The words ‘‘administrative regulation, 
ete,” should be construed by the principle of ejusdem 
‘generis, denoting words in a series of the same kind 
(Bauler v. Pressed Steel Car Co., supra). Applying this 
principle to the military order in question, it will readily 
be seen that the military order does not embody in it the 
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characteristic which is common to all the other words in 
the series, namely, that it be a ruling, or interpretation of — 
a law or order as applied to a particular situation. The - 
military order, having no meaning in common with the - 
other terms in the series, should not be clothed with an | 
administrative cloak, nor should it be held to be the kind 
of order meant by Congress as a basis for a valid defense. | 

B. The order was not that of an agency of the United | 
States. | 


The term ‘‘agency’’ is not defined in the Portal-to-Portal | 
Act. The Courts, however, have interpreted this term, as- 
has the Wage and Hour Administrator. The Adminis- 
trator’s interpretation appears in Section 790.19 of his Bul. 
letin of November 18, 1947, at 12 F. R. 7665. This discus- 
sion was embodied in the opinion of the court in Jackson’ 
v. Northwest Airlines, Inc., 176 F. Supp. 121, 127. 


The Administrator relies for his definition of the term: 
‘“‘agency’’ on Section 10, wherein the Act 


‘‘expressly limits the meaning of the term to the offi-| 
cial or officials actually vested with final authority: 
under the statutes involved. Similarly, the definitions 
of ‘agency’ in other federal statutes indicate that the 
term has customarily been restricted in its usage by, 
Congress to the persons vested under the statutes with 
the power to act for the government—those who ac- 
tually have the power to act as (rather than merely 
for) the highest administrative authority of the gov- 
ernment establishment’’ (12 F. R. 7665). 


Applying this definition to the facts of the instant ease, 
it is submitted that the Military Governor of Hawaii was — 
not the agency of the United States. Such agency was the. 
United States Army, as represented by the Chief of Staff, 
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who is authorized to speak as the Army rather than for it. 
While a subordinate officer in the Army may issue orders, 
such an order would not be one in the same category as an 
administrative order, as contemplated by the Portal-to- 
Portal Act. 


: In referring to agency the court in the Burke case, supra, - 
said (p. 609): 


“<The words of Section 9 further strengthen the con- 
clusion drawn from the reports and debates that Con- 
| gress was referring to rulings by authorized and re- 
_ sponsible officials of the federal agencies, which could 
be termed rulings of the agency.”’ 


Bauler v. Pressed Steel Car Co., supra. 


} The following colloquy on the floor of Congress cor- 


roborates that a ruling of an agency would have to be one 
that was authoritative: 


‘‘Mr. Celler: Does the gentleman think it fair to 
_ have the employer rely upon the administrative rul- 
| ing or interpretation of law by anyone say, of the lesser 
| echelons of the Wage and Hour Division, some insig- 
| nificant servant or employee? 

‘‘Mr. Walter: But the record discloses that the rul- 
| ings are made by the Administrator—and this is Mr. 
_ Walling’s testimony—the rulings are either made by 

him or made by somebody to whom he had delegated 
| the authority to make the rulings. I cannot imagine 
the important queries we have in mind ever reaching 
| the desk of anyone without the authority to act 
_ thereon.’’ 93 Congressional Record, Part IJ, p. 1496, 
| Feb. 27, 1947. (Emphasis ours.) 
| 
| 
- 


The rule that designated procedure be followed in order 
(0 constitute ‘‘agency’’ action requires that only action by 
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top agency officials be treated as agency action, because 
agencies with no authority to determine the coverage under + 
the Fair Labor Standards Act have no procedural avenue * 
for the resolution of such an issue, and so only the top) 
agency officials can speak authoritatively. 


The trial court stated that the term ‘‘agency of the: 
United States’’ was intended to have a wide scope, and’ 
relied upon 29 U.S. C., Par. 251 (a) (9), as its authority. . 
This section reads: 


‘‘The cost to the government of goods and services - 
heretofore and hereafter purchased by its various” 
departments and agencies would be unreasonably in- 
creased and the public treasury would be seriously, 
affected by consequent increased cost of war con- 
tracts; * * *.’? (Emphasis ours.) 


Insofar as Finding 9 distinguishes between departments 
and agencies, it is difficult to perceive how the court could: 
logically state that the term ‘‘agency’’ in Section 9 was 
broad enough to cover the term ‘‘department’’, specifically: 
the War Department. Further, the ‘‘wide scope’’ theory. 
is inconsistent with the rules of construction, as hereinbe- 
fore indicated. | 


The courts have also relied upon other statutory defini- 
tions for the term ‘‘agency’’ as a guide for what the term 
meant in the Portal-to-Portal Act. The Wage and Hour’ 
Administrator in his November 18, 1947, Bulletin, Section 
790.19, referred to definitions in other federal statutes too,’ 
including the Federal Register Act, 44 U. 8. G., Par. 504) 
Federal Reports Act, 5 U.S. C., Par. 139; and Administ : 
tive Procedures Act, 5 U.S. C., Par. 1001. And the fol- 
lowing cases mention them: Rogers Cartage Co. v. > 
olds, 166 F. (2d) 317, 320; Burke v. Mesta Machine Co./ 
supra, and Jackson v. Northwest Airlines, Inc., 76 F. Suey 
121 ea 


So 


The Administrative Procedures Act was in force at the 
time of the drafting of the Portal-to-Portal Act. Its pur- 
pose was to achieve reasonable uniformity and fairness in 
administrative procedures. It provided the following def- 
inition of ‘‘agency’’ [Subsection (a)]: 


‘* “Agency’ means each authority (whether or not 
| within or subject to review by another agency) of the 
| Government of the United States other than Congress, 
| the courts, or the Governments of the possessions, ter- 
__ ritories, or the District of Columbia. Nothing in this 
} chapter shall be construed to repeal delegations of au- 

thority as provided by law. Except as to the require- 
| ments of Section 1002 of this Title, there shall be ex- 
| cluded from the operation of this chapter: 


(1) agencies composed of representatives of the par- 
ties or of representatives of the organizations of the 
parties to the disputes determined by them; 


(2) courts-martial and military commissions; 


(3) military or naval authority exercised in the field 
in time of war or in occupied territory, or 


| 
| (4) functions which by law expire on the termina- 
tion of present hostilities, within any fixed period 
thereafter, or before July 1,1947 . . .” 
| The Governor of Hawaii, under Section 67 of the Hawai- 
ian Organic Act, 31 Stat. 153, c. 339, 48 U.S. C., Par. 532, 
was authorized to call upon the Commanders of the Mili- 
tary and Naval Forces of the United States, and to place 
the territory under Martial Law. This he did. Appellants 
submit that the Military Government was the alter ego of 
bhe regularly established Territorial Government, rather 
han an agency of the Federal Government, and since the 
Jovernment of the Territory is excluded from the defini- 
sion of ‘‘agency’’, the Military counter-part thereof would 
also be excluded. 


See 


This argument was rejected by the court below, the 


court saying that 
‘‘The Army with the emergency as the lever, per- 
suaded the Governor of the Territory to declare; 
Martial Law and to give to it powers, * * * and there-- 
after it enlarged the unlawful grant and set up an 
independent government, which all * * * were obliged | 


to obey’’ (R. 49-50). 


Assuming that the Military Government were not the: 
alter ego of the Territorial Government, then surely it! 
would come under Exception (3) or (4) of the definition! 


of ‘“‘agency’’ under the Administrative Procedures Act.! 
f 


The court below aed that the Army in Hawaii was, 
not ‘‘in the field’’ or ‘‘in oceupied territory’’. But the 
record in the case of ae v. Kahanamoku, supra, indi-| 
cates differently. See 90 L. Ed. 711, Testimony of Lti 
General Robert C. Richardson, Jr., U. S. A., Commanding), 
General of the Central Pacific Area. 


ce * * Q. You would not call Hawaii a combat 
zone? 
“CAl Yes Lwould.*** | 


So that under three aspects of the Administrative Pro: 
cedures Act, the Military Government was not an agency 
of the United States. } 


Since the Military order was not an administrative one 
and the Military Governor was not actually vested with — 
final authority to speak as the War Department, andl 
further, since the Military order was not that of an agency 
within the usual statutory definition, it appears that the 
statutory requirements of an administrative ruling by a1 


agency of the United States have not been met. 


& aon 


V. 


Section 9 of the Portal-To-Portal Act of 1947 is Un- 
constitutional Because it Violates the Fifth Amend- 
ment of the United States Constitution. 


in 1938, it conferred certain rights on working men and 
imposed certain obligations on employers. Subsequent to 
the enactment of this law the courts interpreted it and 
ithese interpretations were automatically read into the 
jlaw. Both, before and after such interpretations, judg- 
ments were entered and satisfied, and settlements of claims 
were made. Congress then enacted the Portal-to-Portal 
‘Act and redefined rights and duties of employees and 
Se ployers so as to take away certain of the established 
‘rights and purported to make that definition applicable 
to claims and lawsuits already in existence. Whether 
‘Congress can do so, depends of course on the nature of 
‘the right that has been established. 


l 
| 
} When Congress passed the Fair Labor Standards Act 
a 
| 


re Claims of the Appellants Were in Existence Before 
| Passage of the Portal-to-Portal Act and Are Vested 
Rights Which May Not Be Divested by 
Retroactive Legislation. 


| 
The rights of the Fair Labor Standards Act became 
vested in the worker immediately as he put in his time. 
The employee did everything that was required of him to 
be done and performed his part of the bargain. All that 
oaned was that the employer pay according to the 
terms of the Statute. This the employer failed to do, and 
he lawsuit is for money earned and due. Subsequent to 
che performance of the work, the law was enacted which 
sought to establish that good faith reliance on an ad- 
iictrative ruling, etc. would wipe out the claim of the 


Roe 


plaintiff where he had already performed work in reliance’ 

on the Fair Labor Standards Act. The Supreme Court of 

the United States has declared as follows on the proposi 

tion: ‘| 

‘When aright has arisen upon a contract or a trans) 
action in the nature of a contract authorized by statute 

and has been so far perfected that nothing remains te 

be done by the party asserting it, the repeal of the 
Statute does not affect it or an action for its enforce 
ment. It has become a vested right which stands in 
dependent of the Statute.’’ Pacific M. 8. S. Compan 

v. Joliffe, 2 Wall. (U. S.) 450, 457, 17 L. Ed. 806 

(Emphasis ours.) , 


In Overnight Transportation Company v. Missell, 31/ 
U.S. 572, it was said that workers are assured additiona 
pay to compensate them for the period of a work weel 
beyond the hours fixed in the Act; the wages wer 
specified in the Statute and could not be changed by con 
tract. It was the contract that had to be changed. 


And in Brooklyn Savings Bank v. O’Neill, supra, t 
court said that these were statutory rights which could no 
be waived. 


In Reid v. Solar Corp., 69 F. Supp. 626 (1946), we fim 
this language in the opinion: 


‘¢An employee’s claim for overtime compensatio! 
and lhquidated damages under the Fair Labor Stance 
ards Act obviously constitutes property of which a 
employee may not be deprived without due proces 
Of la. 


The rights with which we are here concerned therefor 
are not mere expectations of future benefit, but righ 
which arose and became vested immediately upon the en 
ployer’s failure to make wage payments in accordant 


— 


yith the then statute. To hold otherwise would be to offer 
plum to him who violates the letter and spirit of the 
xisting law and can hold out in the payment of his just 
ebts until the law is changed. As a corollary, if such 
egislation which seeks to affect vested rights retroactively 
3 upheld, it would penalize the employer who sought to 
pmply with the law and pay his just debts. 


“To deprive the employees of these rights, pursuant to 
he Portal-to-Portal Act, is in violation of the Fifth 
mendment to the United States Constitution, in that it 
rould deprive appellants of their vested rights without 
ue process of law. 


VI. 


Vork Performed by the Appellants Prior to December 7, 
1941, Was Covered by the Fair Labor Standards Act. 


‘Pursuant to a stipulation (R. 69), the work performed 
Y the appellants during the period prior to December 7, 
941, was divided into three categories: work done for (1) 
be federal government, (2) territorial government, (3) 
rivate industry. The trial court held (R. 79) that the 
tork performed for the federal government, with one ex- 
ption, was not within the scope of the Fair Labor Stand- 
tds Act for the reason that (1) it was work for the gov- 
iment upon a military reservation, and therefore, was 
t ‘‘commerce’’ or ‘‘production of goods for commerce’ 
2) it was, with certain exceptions, all new conetene ce) 


| As to the first point, it has been held that cost-plus- 
xed-fee-contractors with the government engaged in war 
roduction are not agents of the government and do not 
hare the government’s sovereign immunities. Alabama 
. King and Boozer, 314 U. S. 1; Curry v. United States, 
14 U.S. 14. 


3 
The production for interstate commerce by or for the 
government is production for commerce within the mean-. 
ing of the Act. Umthum v. Day and Zimmerman, 235 Ia. 
293, 16 N. W. (2d) 258; Timberlake v. Day and Zimmer- 
man, 49 F’. Supp. 28. In Bell v. Porter, 159 F. (2d) 117) 
certiorari denied, 330 U. S. 813, the court said: | 


“The constitution confers upon Congress the pow 
to regulate commerce among the several states. This 
power to regulate commerce is not confined to coms, 
mercial or business transactions. From an early, 
date, such commerce has been held to include the 
transportation of persons and property no less than 
the purchase, sale, and exchange of commodities, 
United States v. Hill, 248 U. S. 420, 423, and goods; 
may move in commerce though they never enter the 
field of commercial competition.”’ | 


McLaughlin v. Todd & Brown, Inc., 7 W. H. Cases 1014, 
Bauler v. Pressed Steel Car Co., 81 F. Supp. 172, 175. 


As to the matter of new construction, it has been held 
that new construction of an instrumentality of commerce 
does constitute commerce within the meaning of the Act? 
See Ritch v. Puget Sound Bridge and Dredging Co. (CCA 
9), 156 F. (2d) 334. Those projects which would be cov 
ered by the Fair Labor Standards Act under the ruling of 
the Ritch case, supra, would be (1) additions to the bat: 
tery charging distribution system, Pearl Harbor Subma. 
rine Base, (2) servicing landing mat at Ewa, mooring 
mast area at Pearl Harbor, radio shelters (since radio fa 
cilities even aboard naval vessels transmit commereia, 
messages on occasion and are in interstate commerce). 


Under work done for the territorial government, the new 
territorial wharf at Port Allen, Kauai, would come under 
the Fair Labor Standards Act under the theory of the 


se 
Ritch case, supra, and Walling v. Patton Tully Transporta- 
ion Co., 134 F. (2d) 945. 


Pertaining to the projects for private industry, appel- 
ants submit that the building of the new wharf for the 
mter-Island Steam Navigation Co. is covered by the Act. 
Such a wharf would be an instrumentality of commerce 
& would be covered under the theory of Walling v. Mc- 
drady Construction Co., 156 F. (2d) 932; Overstreet v. 
North Shore Corp., 318 U. S. 125; and Pedersen v. Fitz- 
verald Co., 318 U. S. 740. The erection of a new pier and 
thed, Pier 29 for the Inter-Island Steam Navigation Co. at 
Dahu (R. 83), would be covered under the Act for the same 
‘easons. The same would apply to new sub-stations at 
dickam Field for Mutual Telephone Co. Digging and 
illing trenches for Hawaiian Electric Co., Ltd., and for the 
Honolulu Gas Company would also be covered under the 
Act for the same reason, insofar as the electric power and 
sas would be used to produce goods for commerce. These 
lacilities substantially are projects upon which neither the 
vourts nor the Administrator have been too clear as to 
overage. The opinion of this court is therefore sought to 
tlarify the doubts in reference to these projects and to de- 
ermine whether or not the Act is applicable to these 


4 


ictivities. 


| 


CONCLUSION. 


Appeal has been taken to this court because there has 
deen presented to the courts a novel kind of ‘‘ruling’’ by 
ihe Military Governor as a defense under Section 9 of the 
pertal-to-Porial Act of 1947. In none of the cases coming 
efore the courts, which have arisen in continental United 
states, could a situation, which is unique to Hawaii, occur. 
Chere is no question but that the situation described in 


he record, which was prevalent in the Hawaiian Islands 


os 


during the war years from Pear] Harbor Day on, was not 

within the Congressional contemplation when the Portal | 
law was created. The lower court, in applying the good- 

faith defense to the instant case, makes that defense far 
reaching, and extends the Congressional intent beyond that 

contemplated. 


Appellants submit that if this kind of interpretation is 
permitted to stand, it would mean that during time of war 
civil laws enacted for the benefit of the people could be 
wiped out by the pretext of a doubtful military order, the, 
result of the judgment of one Military General. 


Not only would such a decision adversely affect the 
claims of employees in the instant case, but those of all 
other employees who have filed similar claims for work 
performed on the Islands during the period of Martial 
Law. 


The Fair Labor Standards Act, when it was enacted im- 
1938, was hailed throughout the length and breadth of the. 
land as an emancipation of the working man and an eleva- 
tion of his standard of living. To give the broad construlil 
tion to the order, which has been held here applicable, 
would be to defeat completely the remedial purposes of the 
Fair Labor Standards Act, and render all the good work 
it has done in the intervening years a nullity. What the 
decision of the lower court does is to sanction a device for 
employers to avoid the intent of Congress. 


Until the Congressional policy, as established by the 
Fair Labor Standards Act or the Portal-to-Portal Act, is 
changed its intention should be respected, and the require: 
ments of the Fair Labor Standards Act remain the con 
trolling law, otherwise we have the situation described n 
the Kahanamoku case of substituting a government by mer 
for a government by law. 


ee 

| 

| It is respeetfully submitted for all the reasons stated 
herein that those parts of the judgment, from which appeal 

_ has been taken, are erroneous and should be reversed with 
costs to the appellants. 


Respectfully submitted, 


SAMUEL LANDAU, 
Attorney for Appellants. 


Bec G. GOLDBERG and 
SAUL COOPER, 
Of the Firm of 
PADWAY, GOLDBERG & PREVIANT, 
Of Counsel for Appellants. 
| 
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APPENDIX A. 


This colloquy between Senators Cooper, of Kentucky, 
a member of the Senate Sub-Committee and of the Con- 
ference Committee, Donnell of Missouri, Chairman of the 
Senate Sub-Committee, considering the bill, and Ferguson 
of Michigan ensued in response to the following problem, 
(the Northwest Airlines case) presented by Senator Thye 
bf Minnesota: An employer under the rulings of the Wage 
and Hour Administrator believed himself to be subject 
to the Wage and Hour Act. Then an official of the Railway 
Labor Board ruled that the employer was not subject to 
the Wage and Hour Act. The employer acted in accord- 
“g with the latter ruling. In fact, the employer, secured 
mdemnification on his government contract against an 
adverse judgment by the court. Is the defense available 
i the employer? 


93 Congressional Record 4451, 4452, May 2, 1947. 


‘‘Mr. Cooper: It is my personal opinion that a court 
should interpret this section strictly. The burden of 
oroof is placed upon the employer. I believe that the 
zourts should require proof of reliance and proof of good 
faith. It is my opinion that in the case which the Senator 
has stated that is an arguable question. Personally, I 
think that if two situations were presented to an em- 
ployer as they have been stated in the Senator’s question, 
where it was possible for an employer to rely upon the 
tuling of one agency or upon the ruling of another 
agency, the question would of course arise as to whether 
he had a right to rely upon a ruling of the Railway 
(Labor Board. 
| “Secondly, the Senator has stated that in this instance 
the employer did rely upon the ruling of the Railway 
‘Labor Board and, as I believe, asked indemnification 


epee 


from the Treasury. So it seems to me that the question 
could properly be considered as to whether it was a good 
faith reliance or whether the employer was simply choos- 
ing a course which was most favorable to him. 

‘‘As the senior Senator from Missouri (Donnell) said 
yesterday, and which I must repeat, in every ease it is 
a question of fact for the determination of the court. It 
is my opinion that it should be interpreted strictly and 
that in a case where an employer chose a course which was, 
to his own advantage it would be a question as to 
whether he acted in good faith.’’ . 

‘‘Mr. Donnell: * * * It seems to me that it is a question 
of fact, under all the circumstances, a question to be de- 
cided by the court first, whether or not the employer has’ 
sustained the burden of proof by showing that he acted 
in good faith and in conformity with or in reliance on an 
administrative regulation, ruling, order, or interpretation, 
All the facts in the particular case must be taken into con- 
sideration. 


‘ 
* * Bd * * * * 


‘‘Tt seems to me that when the question is presented’ 
to the court, as the distinguished senator from Kentucky. 
has so well stated, the court will have before it the fact: 
that the burden of proof rests upon the employer; secondy 
that every fact within the cognizance of the court, the 
evidence in the case, must be taken into consideration. 
Even the demeanor of the witnesses will be required to 
be taken into consideration in the matter; third, that 
the court in determining whether or not the employer was 
or should be considered to have been protected by the 
provisions of Section 9 which was approved yesterday, 
must find, 1st, that the employer has pleaded, and, second, 
that he has proved that the act or omission complain 
of was in good faith, in conformity with and in reliance 
on the ruling of the Railway Labor Board official : 
whom the Senator has referred. 


Boe. 


“T do not think it is possible or advisable to attempt 
to say here that judgment should be rendered for the 
defendant. It is a question of fact to be determined by 
the court under all the facts of the case.’’ 


| * % * * % x * 


‘“‘Merguson: * * * is not the question of fact to be 
determined by a judicial body? If it were before a jury 
lit would be submitted to the jury on a charge by the 
‘court concerning the doctrine of good faith, and if the 
jury found that the facts came within the rule of laws 
laid down it could determine that the party acted in good 
faith or not, as it might desire. It is one of those indefi- 
nite things about which it is always difficult to legislate. 
‘It is like the law on the question of negligence. In the 
law of negligence it has been impossible to lay down a 
“specific and certain definition of negligence, so the law 
allows the question of fact to be presented as to whether 
what was done was what an ordinary prudent person 
would do under the same or similar circumstances. So 
we have here the question, Did he act in good faith relying 
upon the order, or did he act in bad faith and so use the 
‘order that he might benefit by it? If he did the jury 
or the court would naturally decide against him. Is not 
that correct?’’ 

“Mr. Donnell: Yes.’’ 


t e * * * * * * 


